SIONER (APPEALS), CENTRAL TAX,
: __7'_"‘71?:150r,1.;:Cen11“al‘Excis'e.fBuilding,
S ~ Near Polytechnic,

5~ - Ambavadi, Ahmedabad-380015

Rt 1 079 - 26305136

LA i Tl i e

BTl & : File No - V2(ST)086/A-1/2017-18

o)
77 gzl?
ke ardier ST W1 ¢ Order-In-Appeal No.. AHM-EXCUS-001-APP-203-17-18
faeit Date :30-11-2017 I &9 & TRIE Date of Issue _Ea//& '/c"O/;’—_—
A 3AT R, M (3TUIE) §RT UIRA
Passed by Shri Uma Shanker Commissioner (Appeals)
T Avrising out of Order-in-Original No MP/02/AC/DIV-I11/2017-18 Dated 17.04.2017
Issued by Assistant Commr STC, Service Tax, Ahmedabad
5 N\ ke s A B

Name & Address of The Appellants

M/s. GURUDEYV Dyestuff (India) Pvt. Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunai :-

Rrefta IRIFYT, 1004 Y UIRT 86 @ i ordied BT T & U @Y S Whell—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form Z\)
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crossed bank draft in févour of the Assistant Registrar of the bench of nomlnated Publlc Sector Bank
of the place where the bench of Tnbunal is situated.
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certiiied copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.5.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre- deposﬁ payable would be subject to cellmg of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application

and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

| M/s. Gurudev Dyestuff (India) Pvt. Ltd} Plot no. 541, Phase -II, -
GIDC, Vatvé, Ahmedabad-‘382445 (hereinafter referred to as ‘appellant’) has
filed the present appeal against the Order-in-Original No. MP/02/AC/DIV-
111/2017-18 dated 17.04.2017 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central Excise, Div-III, Ahmedabad-I
Commissionerate (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that during the audit and
scrutiny of records of the appellant, it was revealed that the appellant had
wrongly availed the CENVAT credit of service tax of Rs. 3,21,155/- for the
period from July-2012 to March-2014 on the basis of invoices issued by the
service provider M/s. Krupalu Job Management, a Proprietary firm engaged
in supply of Man Power Supply services. As per serial no. 8 of notification
No. 30/2012-ST dated 20.06.2012 (effective from 01.07.2012), the service
provider has to discharge 25% of the total service tax payable and the
service recipient has to discharge 75% of the total service tax payable on
the said service. In the instant case the service provider paid 100% of the
total amount of service tax payable and the service receiver M/s. Gurudev
Dyestuff India Pvt. Ltd, a body corporate though they had not discharged
the 75% of the tax liability and availed 100% of credit of service tax on the
basis of invoices issued by service provider. Thus, the appellant had availed
excess CENVAT credit td’ the extent of 75% on the basis of invoices issued
by the service provider M/s. Krupalu Job Management; that ought to have
been availed only on the basis .of challan evidencing payment of 75% of
service tax payable by the service recipient. Consequent to this audit, a
show cause notice was issued inter alia, alleging that the appellant had
availed excess CENVAT credit to the extent of 75% on the basis of invoices
issued by the service provider, without discharging their service tax liability;
that they wrongly availed and utilized the credit for payment of duty with an
intention to' evade payment of Service Tax and the department would never
come to know the act of the appellant, but for the audit objection. The said
notice therefore, proposed recovery of the wrongly availed CENVAT credit along
with interest and further proposed equal penalty on the appellant. This Show
Cause Notice was adjudicated by the adjudicating authority vide above said
impugned order wherein the adjudicating authority, upheld the demand and
recovery of CENVAT Credit of Rs. 3,21,155/- along with interest and imposed
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penalty under the provisions of Rule 15(2) of the CENVAT Credit Rules, 2004,
read with section 11AC(1)(c) of the Central Excise Act, 1994.

3. Being aggrieved, the appellant has filed the present appeal on

the_ grounds:

(0 that the service provider has charged the service tax at full rate in the
invoices raised and had discharged the service tax liability and there is no loss to
the Governnﬁent exchequer and thus demanding duty again on the same service
will lead to a situation of double taxation;

(ii)  that the appellant have been audited by the service tax authorities from time
to time and all the activities carried by them are well within the knowledge of them,
in such circumstances alleging willful suppression, misstatement & invoking
extended period is not legal and proper;

(iii) that they have not suppressed anything from the department and thus
imposing penalty under the provisions of Rule 15(2) of CENVAT Credit Rules, 2004
read with Section 11AC (1)(c) Central Excise Act, 1994, is without legal basis.

4, - Personal hearing in the case was granted on 14.11.2017. Ms.
Madhu Jain, Advocate, appeared before me and reiterated the grounds of
appeal and requested to allow the CENVAT Credit taken and further
requested to waive off the penalty imposed.

5. I have carefully gone through the facts of the case on records,
grounds of appeal and oral submissions made by the appellant at the time of
personal hearing. The issue involved is whether the appellant is eligible for
the 75% excess CENVAT credit taken or otherwise. '

6. As per Sr. No. 8 of the notification No. 30/2012-ST dated
20.06.2012, appellant, being service receiver, was required to pay service
tax on 75% of taxable value and' M/s. Krupalu Job Management, the service
provider, was required to pay service tax on 25 % of taxable value. M/s.
Krupalu Job Management however, paid 100% service tax instead of 25%
liability and appellant thereafter, availed CENVAT credit on the basis of
invoices issued by M/s. Krupalu Job Management. Contention of department

is that M/s.. Krupalu Job Management was liable to pay only 25% of serv ce,@; AIRAL G5, %/3)
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tax, therefore appellant is eligible for only 25% of service tax under Ruje
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of CENVAT Credit Rules, 2004, even though 100% service tax p.ayment had -
been made by M/s. Krupalu _Job‘ Management. T,h@?" excess credit taken i.e.
75% of service tax, comes to Rs. 3,21,155/-. |

6.1 Rule 9 of the CENVAT Credit Rules, 2004 states as follow:

Rule 9. Documents and accounts.-

( 1) The C{ENVAT credit shall be taken by the manufacturer or the provider of output service or
input service distributor, as the case may be, on the basis of any of the following documents,
namely :- ' '

(o) DTN

(e)a challan evidencing payment of service tax by the person liable to pay service
tax under sub-clauses (iii), (iv), (v) and (vii) of clause (d) of sub-rule (1) of rule
(2) of the Service Tax Rules, 1994; or

[Emphasis Supplied]

6.2 As per Para 1(e) of rule 9 of CENVAT Credit Rules “a challan evidencing

payment of service tax, by the service recipient as the person liable to pay

service tax” is proper document to take credit. Since NO service tax
payment has been made as a recipient of service under notification no.
30/2012- ST dated 20.06.2012, no credit is allowable to appellant..

7. The aforesaid provisions very clearly stipulate that the CENVAT
Credit shall be taken by the service recipient on the basis of a challan
evidencing payment of service tax, by the service recipient as the person
liable to pay service tax. The liability of payment of tax on the appellant can
not be discharged by M/s. Krupalu Job Managément, the service provider. 1
O also find that the appellant has not discharged his own liability and availed
the excess CENVAT credit and thus contravened the provisions of Rule 9 of
CENVAT Credit 'Rules, 2004, hence the appellant i.s not eligible -for CENVAT

credit .

8. I would like to quote the charging Section 66B of the Finance
act, 1994 which states that ..... '

“SECTION 66B.Charge of service tax on and after
Finance Act, 2012.—There shall be levied a tax and
collected in such manner as may be prescribed.”

3
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I find that in present case, the taxes have been levied on service provider
and service receiver in certain manner and only that person in s_uch manner

as prescribed can discharge the tax liability.

9. Section 68(1) makes. it mandatory for service provider to pay

tax. Section 68(1) is reproduced as below

“(1) Evéry person providing taxable service to any person shall pay
service tax at the rate specified in section 66 in such manner and

within such period as may be Drescribed."

The analysis of above section 68(1) gives us vital points that tax shali be

paid in such manner as may be prescribed.

10. Section 68 (2) makes it mandatory that for notified services, the
receiver or receiver and provider on shared basis will pay the service tax.
Section 68(2) is reproduced as below-

"(2) Notwithstanding anything contained in sub-section
(1), in respect of [such taxable services as may be
notified by the Central Government in the Official
Gazette, the service tax thereon shall be paid by such
person and in such manner as may be prescribed at the
rate specified in section 66 and all the provisions of this
‘Chapter shall apply to such person as if he is the person
liable for paying the service tax in relation to such
service.

Provided that the Central Government may notify the
service and the extent of service tax which shall be
payable by such person and the provisions of this Chapter
shall apply to such person to the extent so specified and
the remaining part of the service tax shall be paid by the
service provider.” '

11. The analysis of above section 68(2) gives us vital points that tax
shall be paid in such manner as _may be prescribed. Notification No.
30/2012-ST dated 20.06.2012 issued under section 68(2) for certain
services has notified that some services tax liability shall be shared between

provider and receiver of service to the extent of percentage prescribed in

notification.
7 b Sy,
11.1 The mandate of this section 68(1) and 68(2) is very clear ay/(;:l?:.f,‘l'(*&-‘,z-_.:\.

45 :;'/

6% 3
does not give any scope of interpretation leading to the conclusion that th.gg\ Pt

%




O

oy

7 - V2(ST)86/A-1/2017-18

S Y
s Tl

tax liabilities casted on one persélf'éannot_ be discharged by any
other person in the manner, which is not pr,g;gcribed by the law. The
plain and simple reading of section 68(1) and 682'2) is that the person on
whom the tax liability is casted, he only should discharge it and also in vthe'
manner specified. ‘

11.2 In view of above, excess service tax paid by M/s. Krupalu Job
Management, service provider, is without authority of law, therefore it is in
nature of deposit, and therefore credit of same is not eligible to the
appellant. Only “duty” can be availed as credit and not the “deposit”.

12. Hon’ble High Court of Mumbai has interpreted it in case of Idea
Cellular [2016(42)STR 823]. Hon’ble High Court has very clearly stated as
follows:

“..... As postulated by Article 265 of the Constitution of
India a tax shall not be levied except by authority of law
i.e., a tax shall be valid only if it is relatable to statutory
power emanating from a statute. The collection of VAT on
the sale of SIM cards, not being relatable to any statutory
provision, must be held to be without authority of law and
as a consequence non est.... " (para 12).

13. When it is crystal clear in notification that service provider will
pay 25% and ‘servicé receiver shall pay 75% of service tax, then there -
should not be any reason to by-pass clear provision by M/s. Krupalu Job
Management to pay 100% of service tax. In a catena of judgments the Apex
court has rqled that “Enlarging scope of legislation or legislative intention is
not the duty of Court when language of provision is plain - Court .cannot

rewrite leqislation as it has no power to legisiate...”

DHARAMENDRA TEXTILE PROCESSORS 2008 (231) E.L.T. 3 (S.C.)

Interpretation of statutes - Principles therefor - Court
cannot read anything into a statutory provision or a
stipulated condition which is plain and unambiguous - A
statute is an edict of the legislature - Language employed
in statute is determinative factor of legislative intent.

PARMESHWARAN SUBRAMANI 2009 (242) E.L.T. 162 (S.C.)

Interpretatibn of statutes - Legislative intention - No scope for court to
undertake exercise to read something into provisions which the legislature in
its wisdom consciously omitted - Intention of legislature to be gathered from

language used where the language is clear - Enlarging scope of legislation or
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- Court cannot rewrite legislation as it has no power to /egis/ate - Courts
cannot add words to a statute or read words into it which are not there -
Court cannot correct or make assumed deficiency when words are clear and
unambiguous - Courts to decide what the law is and not what it should be -
Courts to adopt construction whkhich WI// carry out obvious /ntent/on of

/eg/s/arure [paras 14, 15 ]

14, Article 265 of the Constitution of India state that “Taxes not be
imposed saved by the authority of law. No taxes shall be levied or collected
except by authority of law”, Therefore no tax shall be levied or collected
without an authority of law. It further states that “Taxes not to be imposed
save by authority of law”. Article 265 contempiates two stages - one is
levy of tax and other is collection of tax and that levy of tax includes
declaration of liability and assessment, namely, quantiﬁéation of the
liabilities.. After the quantiﬁcat'ion of the liability follows the collection of tax
and it should be .dnly by an authority of law.

15. Appellant had relied upon various tribunal judgments wherein it
is held that in cases where duty liability of service receiver is discharged by
service provider and vice-versa, there is no revenue loss to exchequer. But
Tribunal judgments cited by appellant in their appeal memo, has not dealt
with this vital Constitutional point of Article 265. Hon’ble Tribunal has also
not considered the legal position as well as constitutional provusuon in their

order.

16. Now coming to imposition of penalty under the provisions of
Rule 15(2) of CENVAT Credit Rules, 2004 read with Section 11AC(1)(c) of
Central Excise Act, 1994. The adjudicating authority has imposed the said
penalty on the grounds of suppression with intent to evade payment of duty.
In the present case, wrong avéilment of CENVAT credit by ’the appellant
unearthed during the course of Audit and subsequent inquiry undertaken by
the Department. Had it not been detected by the Audit, the said wrong
availment of CENVAT credit would have gone unnoticed. Hence, the
adjudicating authority was justified in invoking extended period of limitation
and for imposition of penalty under Section 11AC(1)(c). I therefore upheld
the imposition of penalty under Section 11AC(1)(c) ibid.

17. In view of the above, I am of the opinion that no interference in thé

)
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order of the adjudicating authority‘is‘:'n‘é‘édéd. Therefore, I reject t.he appeal
filed by the appeliant. # o, ‘ e
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18. The appeal filed by the appellant stand disposed off in above terms.
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ATTESTED

1

(Vinod kdkose)
Superintendent (Appeals),
Central Tax, Ahmedabad.

~ To,

M/s. Gurudev Dyestuff (India) Pvt. Ltd,
Piot no. 541, Phase -II,

GIDC, Vatva

Ahmedabad-382445

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Ahmedabad- South.
3) The Asst. Commissioner, Div-III,Vatva-II, Ahmedabad- South.
4) The Additional Commissioner, Ahmedabad- South.
5) The Asst. Commissioner(SYSTEMS), Ahmedabad- South
Guard File.
1/ 7) P.A. File.
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